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IN THE SUPREME COURT OF THE STATE OF IDAHO

)
)
Plaintiff-Respondent,
)
)
)
V.
)
)
KEVIN MORAN,
)
)
Defendant-Appellant.
)
_ _ _ _ _ _ _ _ _ _)
STATE OF IDAHO,

NOS. 47783-2020 & 47794-2020
IDAHO COUNTY NO. CR25-19-75 &
NEZ PERCE COUNTY NO. CR35-19-1317

APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
The district court retained jurisdiction at the time of sentencing in both of Kevin Moran's
now-consolidated cases.

The district court subsequently entered an order relinquishing

jurisdiction in both cases. Mr. Moran filed timely motions to reduce sentence in both cases, and
those motions were denied.

Mr. Moran appeals, and he argues the district court abused its

discretion by imposing excessive sentences and denying his motions to reduce sentence.

1

Statement of Facts and Course of Proceedings
On January 9, 2019, a criminal complaint was filed in Idaho County alleging that
Mr. Moran committed the following felonies: issuing checks on a closed account, two counts of
issuing non-sufficient funds checks for two hundred and fifty dollars or more, and passing nonsufficient funds checks through a series of transactions. (No. 47783 R., pp.10-12.) Pursuant to a
plea agreement, Mr. Moran subsequently pied guilty in the Idaho County case to issuing a nonsufficient funds check of two hundred and fifty dollars or more and passing non-sufficient funds
checks through a series of transactions. (No. 47783 R., pp.129-34.)
On February 25, 2019, a criminal complaint was filed in Nez Perce County alleging that
Mr. Moran committed six counts of issuing a check without funds. (No. 47794 R., pp.9-11.)
Pursuant to another plea agreement, Mr. Moran subsequently pied guilty to two counts of issuing
a check without funds in this case. (No. 47794 R., pp.60-61.)
In June 2019, Mr. Moran was sentenced in both of his cases. In the Idaho County case,
Mr. Moran was sentenced to three years, with eighteen months fixed, on both counts 1 with the
court retaining jurisdiction (a "rider"). (No. 47783 R., pp.146-53.) In the Nez Perce County
case, Mr. Moran was likewise sentenced to three years, with eighteen months fixed, on both
counts2 with the court retaining jurisdiction. (No. 47794 R., pp.71-78.)
The district court subsequently entered an order relinquishing jurisdiction in both of
Mr. Moran's cases in December 2019. (No. 47783 R., pp.154-55; No. 47794 R., pp.105-06.)
Mr. Moran filed a timely motion to reduce sentence pursuant to Idaho Criminal Rule 35 in each
of his cases. (No. 47783 R., pp.156-63; No. 47794 R., pp.107-14.) The district court issued
1

The sentences for each count were ordered to run concurrently with each other and with the
sentence ordered in the Nez Perce County case.
2
The sentences for each count were ordered to run concurrently with each other and with the
sentence ordered in the Idaho County case.
2

orders denying the motions to reduce sentence in both cases. (No. 47783 R., pp.164-68; No.
47794 R., pp.117-21.) Mr. Moran timely appealed from the district court's orders relinquishing
jurisdiction and denying his motions to reduce sentence in both cases. (No. 47783 R., pp.169-72;
No. 47794 R., pp.122-25.)

ISSUE
L

Did the district court abuse its discretion when it sentenced Mr. Moran to concurrent
sentences of three years, with eighteen months fixed, in both ofhis cases?

II.

Did the district court abuse its discretion when it denied Mr. Moran's motions to reduce
his sentences pursuant to Idaho Criminal Rule 35(b )?

ARGUMENT
I.

The District Court Abused Its Discretion When It Sentenced Mr. Moran To Concurrent Sentence
Of Three Years, With Eighteen Months Fixed, In Both Of His Cases
"Where the sentence imposed by a trial court is within statutory limits, 'the appellant
bears the burden of demonstrating that it is a clear abuse of discretion."' State v. Windom, 150
Idaho 873, 875 (2011) (quoting State v. Stevens, 146 Idaho 139, 148 (2008)).
When this Court reviews an alleged abuse of discretion by a trial court the sequence of
inquiry requires consideration offour essentials. Whether the trial court: (1) correctly
perceived the issue as one of discretion; (2) acted within the outer boundaries of its
discretion; (3) acted consistently with the legal standards applicable to the specific
choices available to it; and (4) reached its decision by the exercise of reason.
Lunneborg v. My Fun Life, 163 Idaho 856, 863 (2018). In this matter, Mr. Moran's sentences do

not exceed the statutory maximums. See LC. § 18-3106(a) (three-year maximum); LC. § 183106(b) (three-year maximum).

Accordingly, to show that the sentences imposed were

unreasonable, Mr. Moran "must show that the sentence, in light of the governing criteria, is
excessive under any reasonable view of the facts." State v. Strand, 137 Idaho 457, 460 (2002).
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"'[R]easonableness"' implies that a term of confinement should be tailored to the
purposes for which the sentence is imposed." State v. Toohill, 103 Idaho 565, 568 (Ct. App.
1982).
In examining the reasonableness of a sentence, the Court conducts an independent
review of the entire record available to the trial court at sentencing, focusing on
the objectives of criminal punishment: (1) protection of society; (2) deterrence of
the individual and the public; (3) possibility of rehabilitation; and (4) punishment
or retribution for wrongdoing.
State v. Stevens, 146 Idaho 139, 148 (2008), abrogated in part by, State v. Garcia, 166 Idaho 661
(2020). "A sentence is reasonable if it appears necessary to accomplish the primary objective of
protecting society and to achieve any or all of the related goals of deterrence, rehabilitation, or
retribution." State v. Delling, 152 Idaho 122, 132 (2011).
In this case, Mr. Moran asserts the district court did not exercise reason and therefore
abused its discretion by imposing sentences that are excessive under any reasonable view of the
facts. Specifically, Mr. Moran contends the district court should have sentenced him to a lesser
term of imprisonment or granted him probation in light of the mitigating factors, including his
positive work history, willingness to pay restitution, expression of regret for his actions, and poor
health.
First, Mr. Moran's employability and positive work history are mitigating factors that
would support a more lenient sentence. According to the Presentence Investigation ("PSI"), 3
Mr. Moran reported that has an extensive employment history in aircraft manufacturing, testing,
and design. (PSI, pp.21-22.) Mr. Moran worked for machine shops in Seattle, Washington for
about fifteen years, and he then worked in New York and Washington in the same field. (PSI,
3

There is a different set of confidential documents for both of Mr. Moran's cases on appeal.
However, the documents prepared for No. 47794 are contained in the documents prepared for
No. 47783. Therefore, citations to the "PSI" refer to the electronic document titled "Appeal
Volume I-Confidential Documents 6-11-2020 ... "
4

p.22.) Mr. Moran believed that he would have potential employment in Orofino, Idaho upon his
release in a similar line of work. (PSI, p.22.) Mr. Moran's positive work history and potential
employability are mitigating factors in support of a lesser sentence.
Second, Mr. Moran expressed a willingness to pay restitution throughout his proceedings.
Mr. Moran informed the presentence investigator that he wanted to "make this right and pay it
back." (PSI, p.15.) Mr. Moran told the investigator that he wished to correct his wrongful
actions. (PSI, p.19.) Mr. Moran explained that he wanted to return to work as soon as possible
so that he could start paying off the restitution owed. (PSI, p.25.) He further stated that he
would be able to pay off the debt owed to those harmed by his actions if he were to be released
back into the community. (PSI, p.25.)
At sentencing, Mr. Moran informed the district court that, in regard to restitution, he
wanted "to pay it all back immediately." (Tr.,4 p.14, L.10.) Mr. Moran requested that he be
released onto probation so that he could return to work and begin collecting his social security
benefits that had been suspended due to his incarceration. (Tr., p.16, Ls.13-21.) Mr. Moran
expressed a desire to "repay all of you and your businesses ... and work tirelessly until every
penny has been repaid in full, complete restitution." (Tr., p.18, Ls.19-23.) Mr. Moran stated
that, "I'm prepared to perform whatever the Judge deems necessary and work diligently until all
my victims are made whole again."

(Tr., p.19, Ls.1-3.)

Mr. Moran's willingness to pay

restitution is a mitigating factor that supported a more lenient sentence. See State v. Hall, 114
Idaho 887, 889 (Ct. App. 1988) (treating the defendant's "expressed willingness to provide
restitution" as a mitigating factor, but nevertheless affirming the district court's order revoking
4

There were two transcripts prepared for this appeal. Both transcripts contain the same
sentencing hearing for both cases, but the transcripts have a different number of pages. Citations
to the transcripts refer to the electronic document titled "Appeal Volume I-Transcript 6-11-2020
"
5

probation and executing the defendant's sentences without reduction); see also, I.C. § 192521(2) ("The following factors, while not controlling the discretion of the court, shall be
accorded weight in favor of avoiding a sentence of imprisonment: ... (f) The defendant has
compensated or will compensate the victim of his criminal conduct for the damage or injury that
. d . . . .") .
was sustame

Third, Mr. Moran has expressed great remorse for his actions and accepts responsibility
for the crime.

Acceptance of responsibility, remorse, and regret are all factors in favor of

mitigation. State v. Shideler, 103 Idaho 593, 595 (1982). At sentencing, Mr. Moran described
his actions as "horrible" and "deceptive," and said that he was "remorseful, regretful, ashamed,
and embarrassed" about his "selfish" behavior. (Tr., p.18, Ls.14-23.) Mr. Moran informed the
district court that he wanted "to make right this dreadful wrong with you, my victims."
(Tr., p.18, Ls.18-19.) Mr. Moran then apologized for his actions and for the impact those actions
had on his victims. (Tr., p.19, Ls.3-6.) These statements of acceptance, remorse, and regret
stand in favor of mitigation.
Fourth, Mr. Moran's age and health problems are also mitigating factors that support a
lesser sentence. Mr. Moran was

at the time that he was sentenced. (PSI, p.11.)

Mr. Moran had been receiving social security disability income since 2010 after his left hand was
partially amputated.

(PSI, pp.21-22.)

He also has chronic obstructive pulmonary disease

("COPD") and joint pains in his right shoulder and both knees. (PSI, pp.21-22.) Mr. Moran
reported that he has had nine surgeries for his medical issues. (PSI, p.23.) Mr. Moran's age and
physical health support a more lenient sentence.

See State v. Cobell, 148 Idaho 349, 356

(Ct. App. 2009) (acknowledging district court's consideration of defendant's old age and health
problems as mitigating factors); State v. Turner, 136 Idaho 629, 636 (Ct. App. 2001) (district

6

court considered defendant's poor health as a basis for not following State's sentencing
recommendation).
In sum, Mr. Moran maintains the district court did not exercise reason at sentencing
because it failed to give adequate weight to the mitigating factors in his case. Proper
consideration of these factors supports a lesser prison sentence or probation. According to the
sentencing database information in Mr. Moran's PSI, there have been a total of ten other
offenders who are similar in age, gender, number of criminal convictions, and LSI-R score that
were sentenced on the same charge as Mr. Moran.

(PSI, p.26.)

Out of those ten similar

offenders, nine were sentenced to probation. (PSI, p.26.) Mr. Moran submits that the district
court abused its discretion by imposing an excessive sentence.

II.
The District Court Abused Its Discretion When It Denied Mr. Moran's Rule 35 Motions To
Reduce His Sentences
"A Rule 35 motion for reduction of sentence is essentially a plea for leniency.

"

State v. Carter, 157 Idaho 900, 903 (Ct. App. 2014) (citing State v. Knighton, 143 Idaho 318,
319 (2006)). "If the sentence was not excessive when pronounced, the defendant must later
show that it is excessive in view of new or additional information presented with the motion for
reduction." Id.

"In conducting our review of the grant or denial of a Rule 35 motion, we

consider the entire record and apply the same criteria used for determining the reasonableness of
the original sentence." Id.
"If a sentence is within the statutory limits, a motion for reduction of sentence

under Rule 35 is a plea for leniency, and we review the denial of the motion for an abuse of

7

discretion." State v. Huffman, 144 Idaho 201, 203 (2007). An alleged abuse of discretion will be
reviewed under the same four factors previously cited. See Lunneborg, 163 Idaho at 863.
The district court has discretion to reduce a defendant's sentence on a Criminal Rule
35 motion made following relinquishment of jurisdiction. State v. Adair, 145 Idaho 514 (2007).
In this case, the district court abused its discretion by failing to grant Mr. Moran's Rule
35 motions. In his motions to reduce sentence pursuant to Rule 35(b) of the Idaho Criminal
Rules, Mr. Moran requested that his sentence be reduced due to new information since
sentencing.

(No. 47783 R., pp.156-63; No. 47794 R., pp.107-14.)

Mr. Moran provided

explanations for most of the disciplinary actions that he had incurred while on his rider. (No.
47783 R., pp.156-63; No. 47794 R., pp.107-14.) Mr. Moran also reported that he had received
twelve additional positive notes for his above-and-beyond efforts while in custody that had not
been included in the addendum to the presentence investigation that had been filed with the
district court. (No. 47783 R., p.162; No. 47794 R., p.109.)
The new and additional information presented by Mr. Moran supported a reduction in his
sentence. Mr. Moran asserts that the district court abused its discretion in denying his motion to
reduce sentence.

CONCLUSION
Mr. Moran respectfully requests that this Court vacate the judgment of conviction and the
order relinquishing jurisdiction, and that it remand his case to the district court with an
instruction that he be sentenced to probation or a lesser sentence.
DATED this 17th day of August, 2020.
/s/ Jacob L. Westerfield
JACOB L. WESTERFIELD
Deputy State Appellate Public Defender
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 17th day of August, 2020, I caused a true and correct
copy of the foregoing APPELLANT'S BRIEF to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant
JLW/eas
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